
Terms and Conditions of Purchase

1. Applicability. The purchase of any products or services by A Lava & Son, LLC and SBL, LLC (collectively “Buyer”) are governed by these terms and conditions of purchase. Any proposal or document from Seller that includes different or additional terms that vary from any these terms and conditions of purchase are objected to and disallowed. Notwithstanding the foregoing, any such counterproposals by Seller shall not operate as a rejection of the contract of purchase, but as a rejection of the additional or different term(s). No Seller terms or conditions shall become part of the parties’ agreement or shall modify these Terms and Conditions, even if signed by a representative of Seller, nor shall any course of performance, course of dealing, or usage of trade operate as a modification or waiver of these Terms and Conditions. By accepting any purchase order from Buyer, issuing an order acknowledgement or confirmation, or commencing to perform under Buyer’s purchase order, Seller accepts and assents to these Terms and Conditions. Seller acknowledges that these Terms and Conditions apply to all purchases of any products or services by Buyer.

2. Orders. 

(a) Buyer reserves the right to modify the purchase order with respect to quantities, delivery schedules and/or specifications as desired by Buyer by issuing one or more change orders to Seller. Seller shall not make any changes to purchase orders or affecting the Products or Services without the prior written consent of Buyer, which shall be withheld in its sole discretion.

(b) If Seller’s costs are reduced because of changes, Seller shall reduce the purchase order price to reflect all such quantifiable cost savings, whether direct or indirect

(c) If Seller’s costs are increased because of changes, Buyer will consider Seller’s request for a reasonable adjustment to the purchase order price; provided, however, that if Seller does not notify Buyer of a cost impact within ten (10) days of the issuance of the revision/release, then Seller shall be deemed to waive any claim for a price increase due to the revision/release; and provided further, that if Seller does provide notice of a cost impact and the parties cannot agree upon a reasonable price adjustment within ten (10) days of such notice, the revision/release will not become effective, Seller shall not be entitled to any additional compensation or price changes, and the Buyer may terminate the order without liability to Seller.

3. Prices.  All pricing on purchase order is final. Buyer does not acknowledge any written confirmation with pricing changes until a purchase order revision is completed and provided to Seller. Buyer will not be obligated to pay and will not process payment for any invoice that does not match the price set forth on the corresponding purchase order. Seller warrants that the prices and terms on which it supplies Products and Services to Buyer are no less favorable than those offered to other customers purchasing in similar quantities. Seller agrees to immediately reduce the price if it charges any customer purchasing in similar volume a lower price. 
4. Invoice; Payment Terms. Seller shall invoice Buyer on completed shipment of the Goods or Services. Unless otherwise agreed to in writing, the Buyer’s payment terms are 30 days following the date Buyer receives an accurate and complete invoice, payable in the currency as stated on the purchase order. 

5. Shipping Charges; Taxes. Unless otherwise agreed in writing, prices include all shipping, handling, packaging, labeling, crating, taxes, and duties. Unless otherwise agreed in writing, all prices include shipping and delivery by FOB place of shipment (as defined in latest version of Incoterms. 
6. Cover; Delivery. In case of default by Seller, Buyer may obtain materials and service from other sources and hold Seller responsible for any damages occasioned thereby. The dates of delivery and quantities specified herein are of the essence for this order and delivery must be effected within the specified time period. If deliveries are not made on time and in the quantities specified, Buyer reserves the right to cancel and to purchase the materials and/or services elsewhere and hold Seller accountable therefore. Seller shall cooperate with Buyer in respect to all customs formalities applicable to the import or export of the materials, shall be responsible for determining proper import or export classifications, and shall provide Buyer documentation to Buyer’s satisfaction for such classifications.

7. Inspection and Rejection. Materials are subject to inspection, test, and acceptance by Buyer and the ultimate purchaser. Buyer shall have a reasonable number of days from the date of arrival to inspect the materials and notify Seller of any non-conformity to the order specifications (including quantity and delivery dates). Such inspection may not occur until final sale of the materials to Buyer’s customers. Buyer reserves the right to reject any material, even after delivery and inspection at customer’s site, which does not fulfill the specifications of the order or time of delivery and (i) return rejected materials to Seller at Seller's risk and expense for full credit at the order price without prejudice to any right to other damages for such breach, (ii) to require Seller at Seller's expense to replace rejected materials at the unit price of this order, or (iii) consider this order breached as to the rejected quantity and cancelled as to any unfulfilled portion of this order, and to hold Seller liable for such breach and cancellation. Seller is not relieved of the responsibility imposed by this clause, either as to proper packaging, quantity of materials or specifications, by reason of acceptance by Buyer.

8. Warranty. Seller represents that with respect to all materials, supplies and equipment (herein collectively referred to as “materials”) delivered and services furnished hereunder: (i) title shall be good, merchantable, rightful and the materials free of any security interest, lien or encumbrance; (ii) that materials will be new, free from defects in material and workmanship, be of quality, size, description and dimension required by Buyer, be fit for the purpose for which they are purchased and will meet the specifications, if any, and that Seller's services will be performed in a skillful and workmanlike manner; and (iii) the materials, the process by which they are made, the use for which they are designed by Seller and Buyer's use of the materials will not infringe any patent, trademark, copyright or other rights of any third parties (“Intellectual Property Rights”). This express warranty shall not be deemed waived by reason of either or both the receipt of the materials and payment therefore by Buyer. The foregoing is in addition to any and all other express or implied warranties applicable to the materials purchased hereunder.

9. Compliance with Laws; Standards and Testing. Seller represents and warrants that all materials furnished hereunder, and Seller’s manufacturing thereof, complies with all applicable laws, ordinances, rules and regulations (Laws”) and each chemical substance sold hereunder has been reported to the US Environmental Protection Agency (EPA) as required by the Toxic Substances Control Act and regulations, for inclusion in the inventory of chemical substances compiled by the Administrator of the EPA. Seller shall treat materials prior to shipment to Buyer in accordance with testing standards requested by Buyer, and shall furnish Buyer certifications in support thereof.

10. Indemnity. Seller will defend, indemnify and hold harmless Buyer, its affiliates, vendors, and their officers, directors, shareholders, employees, and agents from and against any and all loss, liability and expense by reason of (i) any actual or alleged violation of Laws, (ii) any actual or alleged infringement of Intellectual Property Rights, (iii) injury, death or property damage resulting, in whole or in part, from any negligent act or omission on the part of the Seller or which may result from the installation, operation or use of the materials furnished hereunder, (iv) a defect in the manufacture or design of the materials supplied hereunder, or (v) any breach or alleged breach by Seller of any representation, warranty, or other provision of these terms and Conditions of Purchase. Upon notification, Seller shall promptly assume full responsibility for the defense of any suit or proceeding which may be brought against Buyer or any of its subsidiaries, affiliated companies, agents and vendors in connection with the above, of for alleged unfair competition resulting from similarity in design, trademarks, or appearance of the materials or equipment. Seller shall further indemnify and hold Buyer, its subsidiaries, affiliated companies, agents and vendors harmless from any and all expenses, losses, claims, royalties, profits, and damages , including court costs and attorneys’ fees, resulting from the bringing of such suits or proceedings or the threat thereof and from any settlement, decree or judgment therein. Buyer reserves the right to control any such suit or proceeding.

11. CONSEQUENTIAL DAMAGES. IN NO EVENT SHALL SELLER BE ENTITLED TO LOSS OF PROFITS, REVENUE, GOODWILL, OR PRODUCTION DOWNTIME, OR INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES, EVEN IF BUYER IS ADVISED OF THE SAME.

12. Force Majeure. A delay or failure by either party to perform its obligations under these Terms and Conditions will be excused, and will not constitute a default, only if (1) not resulting from the fault or negligence of the party unable to perform and resulting from acts of God, acts of war, embargoes, fires, floods, earthquakes, epidemics, labor strikes, and delays of similar natural or governmental causes beyond the reasonable control of the delayed party and (2) the party unable to perform gives notice of the non-performance (including its anticipated duration) to the other party within twenty-four (24) hours of becoming aware that it has occurred or promptly after becoming aware that it will occur (an “Excusable Delay” or “Force Majeure Event”). Within three (3) days from the initial notice, the affected party shall provide the non- affected party with notice via letter which shall include (i) the cause of delay (ii) the anticipated duration of delay or non-performance, (iii) and its recovery plan with a detailed timeline to cure and resume deliveries of conforming goods. The other party shall have the right to review the affected party’s recovery plan; the non-affected party may reject the affected party recovery plan and, by written notice, request further adequate assurances of the affected party’s ability to perform within thirty (30) days of the Force Majeure Event. If Seller is unable to perform within 15 days of the Force Majeure Event, Buyer may purchase the Goods from other sources and reduce its purchases from Seller accordingly, without liability to Seller. Further, Buyer may terminate the Purchase Order by notice given to Seller before performance resumes without liability to Buyer.
13. Assignment. Seller may not assign, subcontract or transfer this purchase order or any of Seller’s obligations hereunder without Buyer’s written consent. In case Seller is permitted to subcontract any of its obligations hereunder, it shall remain fully responsible and liable for the proper performance of its obligations under these Terms. 
14. Insurance. Seller shall maintain at its own expense at all times while performing hereunder occurrence-based liability insurance and product-liability insurance with a reputable and financially responsible carrier(s) satisfactory to Buyer for coverage in amounts not less than USD 1 million per occurrence, USD 2 million in aggregate, and all other insurance required by applicable law. Seller shall furnish insurance certificates as directed by Buyer, satisfactory in form and substance to Buyer, showing the above coverages, and providing for at least 10 days prior written notice to Buyer by the insurance company of cancellation or material modification. These insurance requirements do not in any way limit Seller’s indemnification obligations.
15. Seller’s Representatives. If Seller's employees, subcontractors, consultants, or other representatives under Seller's control perform any services at Buyer's premises or at Buyer's direction at the premises of others, (i) such persons shall comply with all rules and regulations of such premises and (ii) Seller shall keep materials and the premises on which the work is performed free and clear of all liens for material and labor incident to the performance of Seller's services hereunder.

16. Termination. In the event of (i) any proceeding voluntary or involuntary in bankruptcy or insolvency by or against Seller, or in the event of an appointment of a receiver or assignee for the benefit of creditors, with or without Seller’s consent, or (ii) any change in control and/or ownership of Buyer, Buyer may cancel any unfilled part of this order without any liability whatsoever on Buyer’s part.

17. Buyer’s Property. All tools, dies, patterns, designs, molds, drawings, specifications, and other data or papers, and the like furnished by Buyer to Seller in connection with this order by Buyer remains the property of Buyer. In the event materials furnished by Buyer to Seller include any intellectual property of Buyer, Seller is granted a non-exclusive, non-transferable, non-sublicensable and non-assignable license required only for the production of materials under this order, and shall use Buyer’s intellectual property only for that purpose. Except for this license, no right, interest, ownership or privilege of use of Buyer’s intellectual property shall inure to the benefit of Seller.

18. Choice of Law. This Agreement between Buyer and Seller shall be construed, and the respective rights and duties of Buyer and Seller shall be determined, according to the laws of the State of Illinois without giving effect to its principles of conflicts of laws. The UN Convention on Contracts for the International Sale of Goods shall not apply to this Agreement.

19. Submission to Jurisdiction. Any legal suit, action, or proceeding arising out of or relating to the Agreement shall be instituted only in the federal and state courts of the State of Illinois. Seller irrevocably submits to the exclusive jurisdiction of such courts in any such suit, action, or proceeding.

20. WAIVER OF JURY TRIAL. SELLERS ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY THAT MAY ARISE UNDER THE AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, TO THE FULLEST EXTENT PERMITTED BY LAW, SELLER IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT SELLER MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING OUT OF OR RELATING TO THESE TERMS.
21. Amendment. These Terms may be unilaterally amended or modified by Buyer at any time. Any such amended or modified version of these Terms shall become effective for all Orders placed after such amended or modified Terms on the earlier of (a) notice to Seller or (b) posting to Buyer’s website.
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